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PARTICULARS 
 
 

Amended Fresh as Amended Statement of Claim 
 
228f. Despite this knowledge, Kellar actively publicly denied the presence of BSE in 

Canada until May 20, 2003. 
 
HMQ Demand for Particulars 
 
1. With respect to paragraph 228f, particulars of the public denials allegedly made 

by Dr. John Kellar including how, when and to whom such denials were made. 
 
Particulars 
 
1. The plaintiff repeats and relies upon paragraphs 172 and 228t of the Amended 

Fresh as Amended Statement of Claim. 
 

2. On December 11, 1993 on the publicly broadcast CBC Radio program ‘Quirks 
and Quarks’, Kellar made a number of misrepresentations including the following: 
 



(a) that reasons for culling or cause of death of all the 80 cattle imported 
into Canada between 1982 and 1990 from the UK that had gone to 
routine slaughter (68) or into the rendering vats whole as deadstock 
(12) were known. The plaintiff pleads and the fact is that the 
information known on the deaths of the majority of these cattle was 
anecdotal, having been accepted by telephone without question or 
investigation, and that the cause of death or reason for culling of at 
least 30 of these cattle was not known; 
 

(b) that all of the herdmates of the imported Salers cow diagnosed with 
BSE in December of 1993 ‘will soon be at our research laboratory in 
Lethbridge where they will be destroyed and evaluated for signs of 
BSE’. The plaintiff pleads, and the fact is, that Kellar was well aware at 
the time that two of the seven herdmates of the Salers cow had gone 
to routine slaughter without antemortem inspection by personnel 
trained to recognize the signs and symptoms of BSE, including one 
herdmate that had been slaughtered at Intercontinental Packers in 
Saskatoon on October 4, 1992; 

 
(c) that scientific experts agreed that these 80 imported cattle ‘did not 

represent a transmission threat unless they were showing clinical signs 
of the disease’. The plaintiff pleads, and the fact is, that Kellar was well 
aware at the time that imported adult British cattle which may have 
been infected, but were too young to show clinical signs of BSE at the 
time of slaughter or death from other causes, did represent a 
transmission threat; and 

 
(d) that any of the 80 imported cattle that ‘went to slaughter were 

examined prior to slaughter by our federal veterinarians and there is no 
indication whatsoever of any sign of the disease.’ The plaintiff pleads, 
and the fact is, that Kellar was well aware at this time that veterinarians 
at federally inspected abattoirs had not begun to be trained to 
recognize the signs and symptoms of BSE until October 1992, by 
which time more than 40 of these imported cattle had already gone to 
routine slaughter.   

 
3. The plaintiff pleads, and the fact is, that Kellar made these misrepresentations in 

order to conceal the presence of BSE in Canada caused by the failure of the 
‘monitoring’ program to prevent MBM from these 80 imported cattle from entering 
the animal feed system in Canada.  
 

4. At material times Kellar was tasked by Agriculture Canada as national 
spokesperson on BSE issues. All press releases and requests for interviews 
passed through his office to be vetted. At material times Kellar directly or 
indirectly controlled all public comments in the press by Agriculture Canada 
officials. 
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5. The following is a list of some of the articles that have appeared in the Canadian 

print media, where the Canadian public and Canadian cattle producers were 
assured by representatives of Agriculture Canada that Canada was BSE free. 
 

Date Publication Title of Article Quote from Content 
    
Mar. 23, 1996 The Montreal Gazette No problem here: 

Ottawa 
Canadians don’t have to 
worry about mad-cow 
disease in their beef, 
because the federal 
government took drastic 
action on the issue two 
years ago, officials in the 
federal departments of 
health and agriculture said 
yesterday.  

Mar. 23, 1996 Vancouver Sun Market totters as 
British told not to 
eat beef: No threat 
to Canadians, 
Ottawa says 

In Ottawa, federal health 
and agriculture officials 
reiterated Friday that 
Canadians don’t have to 
worry about mad-cow 
disease because the 
federal government took 
drastic action on the issue 
two years ago. 

Mar. 28, 1996 The Western Producer Canadians given 
assurances of safe 
beef supply 

Canada is BSE free and 
does not import beef from 
Great Britain. 

Apr. 4, 1996 The Western Producer Canadian officials 
attempt to squelch 
consumer BSE 
fears 

No beef, live cattle or other 
ruminant animals are 
imported from any country 
that has a reported case of 
BSE.  

Jun. 5, 1997 The Toronto Sun Mad cow disease 
feed ban; Canada 
follows the US 

“It adds one more measure 
to minimize the possibility 
of mad cow disease 
entering Canada or 
spreading if it was here,” 
said Clarke. “We are doing 
everything possible we can 
think of.” 

Jun. 6, 1997 The Edmonton Journal Canada bans 
animal parts in 
stock feed 

“It adds one more measure 
to minimize the possibility 
of mad cow disease 
entering Canada or 
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spreading if it was here,” 
said Clarke. “We are doing 
everything possible we can 
think of.” 

Sep. 9, 1997 The Hamilton Spectator On alert against 
mad cow disease 

There is no evidence of 
any BSE infection in either 
Canadian or US beef. 
Regulators say beef in this 
country is as safe as 
humanly possible. And 
they’re determined to keep 
it that way. 

 
 

6. The Regulatory Impact Analysis Statement appended to Health of Animals 
Regulation SOR/97-362, published in the Canada Gazette: Part II on 25 July, 
1997, stated that: “The practice of rendering ruminant protein and incorporating it 
as an ingredient in ruminant feed is therefore a known risk factor that could 
contribute to the spread of BSE…. Canada is known to be free of BSE and 
implementing such a ban at this time would provide an additional measure of 
protection against introduction of the disease.” 
 

7. Kellar co-authored a research paper entitled ‘Risk management of the 
transmissible spongiform encephalopathies in North America’, which was 
submitted to the OIE in the late fall of 2002 and published by the OIE in 2003. In 
the portion of the paper entitled ‘Managing External Risks’ Kellar wrote: 
 
“In 1993, among monitored imports of UK origin from the pre-import ban interval 
of the 1980s, the single diagnosed case of BSE recorded in North America 
emerged in Canada (7). The cow and the offspring thereof, the herd of residence 
and all other monitored imports were quarantined and then repatriated, or 
slaughtered with compensation and incinerated. The disposition of the balance of 
the original cohorts, lost to natural attrition and export before monitoring began in 
1990, was recorded and reported.” 
 
The plaintiff pleads and the fact is that this is manifestly untrue. The 80 cattle 
imported from the UK whose remains were allowed to be rendered while being 
‘monitored’ are not mentioned in this paper. Among them was the birth cohort 
animal fed the same calf starter ration on the same farm in the UK as the Salers 
diagnosed with BSE before being imported into Canada in 1987, which was 
slaughtered at Intercontinental Packers in Saskatoon on October 4, 1992. 
 

8. This paper was published in the OIE’s Revue Scientifique et Technique shortly 
after the confirmation of BSE in the index cow on May 20, 2003. 
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9. Full particulars of the misfeasance of Kellar are in the possession of HMQ and 
are not known to the plaintiff at this time. The plaintiff prays leave to amend the 
statement of claim from time-to-time as these particulars become known to the 
plaintiff or upon complete production of documents by, and discovery of, HMQ. 
 

Amended Fresh as Amended Statement of Claim 
 
228h. The plaintiff pleads, and the fact is, that Kellar actively acted to conceal the 

presence of BSE in Canada from both the Canadian public and Canadian cattle 
producers. 

 
HMQ Demand for Particulars 
 
2. With respect to paragraph 228h, particulars of the alleged acts that concealed 

the presence of BSE in Canada from both the Canadian public and Canadian 
cattle producers, and when such acts are alleged to have occurred. 

 
Particulars 
 
1. The plaintiff repeats and relies upon paragraphs 172 and 228t of the Amended 

Fresh as Amended Statement of Claim. 
 

2. As the Bureaucrat in charge of the investigation of Ray Depalme’s imported 
Salers cow that was diagnosed with BSE in the late fall of 1993, Kellar was 
responsible for crafting the memorandum to the Minister of Agriculture (The 
Honourable Ralph Goodale) dated December 7, 1993. 
 

3. This memorandum purported to set out the necessary ‘background’ information 
so that the Minister could make an informed assessment of the Ministry of 
Agriculture’s proposed and actual responses.  
 

4. In particular, this memo failed to mention that BSE is transmitted when healthy 
cattle, especially calves, eat the remains of diseased cattle that have been 
rendered and added to cattle and calf feed to increase the protein content. 
 

5. Further, this memo failed to mention that 80 cattle imported from the UK had 
gone to routine slaughter (68) and had portions of their remains rendered, or had 
entered the rendering vats whole (12). 
 

6. The plaintiff pleads and the fact is that this memo was false and misleading by 
deliberate omission in its failure to provide information critical and necessary to 
the Minister of Agriculture to make an informed assessment of the Ministry of 
Agriculture’s proposed and actual responses to the diagnosis of BSE in the 
Salers cow. 
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7. The plaintiff repeats and relies upon paragraphs 107 – 114 of the Amended 
Fresh as Amended Statement of Claim. 
 

8. The plaintiff pleads that had the Honourable Ralph Goodale been provided with 
this critical information concerning the risk of transmission of BSE to the 
Canadian cattle herd represented by the 80 UK imports, along with the 
information that the only internationally recognized method of containing BSE 
was (and is) a ban on the feeding of ruminant MBM to animals, including and 
especially calves, he would have instituted a ruminant feed ban in a timely 
fashion to prevent the spread of BSE in Canada. 
 

9. The plaintiff pleads that had the Honourable Ralph Goodale been provided with 
this critical information he would have informed the cattle producers of Canada of 
the risk to their livelihood posed by the rendered remains of these 80 UK cattle 
having entered the animal feed system in Canada.  
 

10. As the Bureaucrat responsible for ‘developing policy for disease control within 
Agriculture Canada’s National Animal Health Program’ Kellar set the future 
course for BSE control in his December 17, 1993 ‘Update on BSE Incident in 
Alberta, Canada’. 
 

11. In this document Kellar: 
 
(a) correctly identified “live cattle imports from the UK during the 1980s as 

representing the only potential exogenous source of the causative agent of 
BSE”; 
 

(b) identified “first generation offspring of all dams from BSE-infected UK herds” 
as an appropriate and necessary target of surveillance; 

 
(c) claimed that “abattoir veterinarians performing ante-mortem examinations are 

alert to the clinical signs”; 
 
(d) claimed that all UK imports “were slaughtered with ante-mortem inspection, or 

died for reasons recorded in semi-annual entries to our date base as 
unrelated to BSE from 1982 through 1993”; and 

 
(e) claimed that “following expert scientific evidence from OIE and elsewhere we 

have made no attempt to restrict these animals from routine slaughter in 
Canada and the USA. Their offal was rendered in plants in Canada and the 
USA, depending on market forces of the day.” 

 
12. Kellar thereby took the lead in establishing the departmental policy of total 

inaction with respect to the 80 UK imports that had ‘their offal rendered in plants 
in Canada’. 
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13. Kellar did this in the full knowledge that: 
 
(a) the government veterinarians who ‘monitored the UK imports had no training 

in recognizing the signs and symptoms of BSE before October 1992; 
 

(b) the owners of the UK imports were never provided with any information on the 
signs and symptoms of BSE; 

 
(c) the cause of death or reason for culling of at least 30 of the UK imports was 

unknown; 
 
(d) there was no evidence of maternal transmission of BSE; 
 
(e) there was overwhelming evidence that BSE was transmitted when the 

rendered offal of cattle infected with BSE was incorporated into cattle feed, 
especially calf starter rations as calves were known to be particularly 
susceptible to infection;  

 
(f) there was no ‘expert scientific evidence from OIE’ or elsewhere that rendered 

offal from animals that were not displaying clinical signs was not infective; 
 
(g) the OIE in 1992 strongly recommended that all countries in the world that had 

imported cattle from the UK that were born before the introduction of the UK 
ruminant feed ban in July of 1988 immediately ban the use of ruminant 
tissues in ruminant feed; and 

 
(h) the OIE specifically noted in its Revue Scientifique et Technique of June 1992 

entitled ‘Transmissible spongiform encephalopathies of animals’ that a 
ruminant feed ban would prevent the recycling of infection from imported adult 
British cattle which may have been slaughtered, but were too young to show 
clinical signs of BSE at the time of slaughter.   

 
14. Kellar was aware that the ‘monitoring’ program was an abject failure and that he 

was responsible for its failure. Kellar knew that the rendered remains of 80 cattle 
imported from the UK had entered the animal food chain in Canada. Kellar knew 
that the rendered offal of sub-clinical animals could transmit the disease. 
 

15. Kellar chose to conceal the grave risks of the transmission of BSE to the 
Canadian cattle herd posed by these 80 UK cattle by generating the policy within 
Agriculture Canada that these cattle posed no risk. 
 

16. The December 17, 1993 ‘Update on BSE Incident in Alberta, Canada’ was 
appended to letters to various trading partners around the world. In the result, it 
became official departmental policy to ignore the risk of transmission of BSE into 
the Canadian herd posed by the 80 UK cattle whose ‘offal was rendered in plants 
in Canada’ and entered the animal food chain in Canada thereby. 
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17. Full particulars of the misfeasance of Kellar are in the possession of HMQ and 

are not known to the plaintiff at this time. The plaintiff prays leave to amend the 
statement of claim from time-to-time as these particulars become known to the 
plaintiff or upon complete production of documents by, and discovery of, HMQ. 
 

 
March 5, 2009       Cameron Pallett 

Barrister & Solicitor 
800-65 St. Clair Ave. E. 
Toronto, Ontario  M4T 2Y3 
Telephone: (416) 923-1776 
Facsimile: (416) 925-5344 
cpallett@leggeandlegge.com 
Solicitor for the Plaintiff  
 
  

TO: Justice Canada 
 Ontario Regional Office (Toronto) 
 Exchange Tower 130 King Street West Suite 3400 
 P.O. Box 36  
 Toronto, Ontario  M5X 1K6 
 Attention: Dale Yurka 

Senior General Counsel 
 Telephone: (416) 954 8110 
 Facsimile: (416) 973 5004 
 email: dyurka@justice.gc.ca 
 Solicitors for the Defendant The Attorney General of Canada 

 
AND TO: Borden Ladner Gervais LLP 
  Scotia Plaza 
  40 King Street West 
  Toronto, ON   M5H 3Y4 
   Attention: Tim Buckley and Barry Glaspell 
  Telephone: (416) 367-6169 
  Facsimile: (416) 361-7062 
  email: tbuckley@blgcanada.com 

Solicitors for the Defendant Ridley Inc. 
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